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TO:

IN THE MATTER OF the National Energy Board Act
(the “Act”) and the Regulations made thereunder;

- and -

IN THE MATTER OF an Application by Foothills
Pipe Lines Ltd. (“Foothills’) pursuant to Part IV of the
Act for approval of a Settlement Agreement entered
into between Foothills and the Canadian Association
of Petroleum Producers (“CAPP”) with respect to the
Specia Charge and certain modifications to the
existing Cost of Service methodology for fixing
Foothills tolls effective November 1, 2002.

National Energy Board
444 Seventh Avenue SW.
Calgary, Alberta T2P 0X8

APPLICATION

Foothillsis a*company” within the meaning of the Act. In this Application, “Foothills’
shall include its subsidiaries: Foothills Pipe Lines (Alberta) Ltd., Foothills Pipe Lines
(Saskatchewan) Ltd. and Foothills Pipe Lines (South B.C.) Ltd.

Foothills owns and operates a natural gas pipeline system carrying natural gas from
Caroline, Alberta, through its Western Leg facilities (Zones 7 and 8) and Eastern Leg
facilities (Zones 6 and 9) to points on the international boundary between Canada and the
United States located at Kingsgate, British Columbia and Monchy, Saskatchewan
respectively.

Foothills holds Certificates of Public Convenience and Necessity granted by Parliament
under the Northern Pipeline Act to construct, own and operate the Canadian segment of
the Alaska Natural Gas Transportation System (“ANGTS”).

Foothills is owned 50% each by Westcoast Energy Inc., (a Duke Energy company) and
TransCanada PipeLines Limited.



Foothills' tolls for firm service in Zones 6, 7, 8 and 9 are determined pursuant to atoll
methodology approved by the National Energy Board (the “Board” or the “NEB”)
pursuant to Orders TG-1-79, TG-6-81 and TG-4-82, al as amended from time to time.

In this Application, “ Special Charge” means the amortization of and return on the Phase
Il Preliminary Expenditures incurred by Foothills prior to December 31, 1981, the
recovery of which in Foothills Gas Transportation Tariff — Phase | was originally
authorized by Order TG-4-82. In this Application, “Phase Il Preliminary Expenditures’
means $124,162,000 of the Phase Il preliminary expenditures incurred by Foothills prior
to December 31, 1981 as described in Order TG-4-82.

Order TG-4-82 aso provided that Foothills would be required to refund amounts
recovered by Foothills in respect of the Special Charge together with interest to the
Alberta producers when Alaska gas flows through the Foothills system. At the time
Order TG-4-82 was issued (August 1982), it was expected by the Board that Alaska gas
would flow through the Foothills system by 1989.

Order TG-4-82 authorized the recovery of the Specia Charge for an initial period to
October 31, 1988. In September 1988 (AO-10-TG-4-82), the Board extended the period
of time for recovery of the Special Charge until October 31, 1992. In November 1992,
recovery of the Special Charge was extended to November 1, 2000 (AO-11-TG-4-82)
and in November 2000, recovery was extended to November 1, 2002 (AO-13-TG-4-82).

Board letter dated November 30, 2000 (accompanying AO-13-TG-4-82) directed
Foothills, to submit an application concerning the further recovery of the Special Charge
to the Board at least ninety (90) days prior to November 1, 2002. The Board extended
this filing date on several occasions, the latest being an extension to January 31, 2003,
granted by Board letter dated November 27, 2002.
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14.

Pursuant to Order TGI-1-2002, dated October 24, 2002, the Board a so approved the
continuation of existing tolls (including the recovery of the Special Charge) on an interim
basis effective November 1, 2002. In the same order, the Board indicated that these
interim tolls would remain interim until the end of the day preceding the day that the

Board' s final order with respect to the Special Charge comes into effect.

The amount of the Phase Il Preliminary Expenditures originally approved for recovery on
apre-tax basis was $124,162,000. The outstanding principal balance of the Phase Il
Preliminary Expenditures excluding any pre-tax return was $47,826,000 on November 1,
2002.

In the November 30, 2000 Board letter, referred to in paragraph 9 above, Foothills was
directed by the Board to enter into discussions with its stakeholders concerning the
Specia Charge and to report to the Board concerning such discussions.

During 2002, Foothills carried out negotiations with Mirant Canada Energy Marketing
Ltd. (“Mirant”), ProGas Limited (“ProGas’) and the Canadian Association of Petroleum
Producers (“CAPP”). Foothills met with its shippers and other stakeholders to keep them
apprised of the progress of these negotiations. Most of Foothills shippers advised
Foothills that they would rely heavily on the recommendations of CAPP in respect of any
settlement of the Special Charge issue. In the fall of 2002, Mirant and ProGas agreed that
further negotiations should be conducted between representatives of CAPP* and
Foothills. On December 18, 2002, Foothills and CAPP reached an agreement in principle
on a settlement relating to the Special Charge and Foothills' general and administrative

expenses.

Foothills met with its shippers and other stakeholders at severa meetings held in January
2003, to explain the terms of the agreement in principle. At Shipper Information
Meetings held on January 8 and 9, 2003, with representatives of shippers and other

! Foothills estimates that over 98% of Foothills shippers (other than TransCanada) are either members or associate
members of CAPP.



15.

16.

stakeholders present, Foothills representatives described the agreement in principle and a
proposed NEB application to implement the agreement. Foothills representatives also
responded to questions. At the conclusion of the two meetings, Foothills requested that
shipper and stakeholders provide written comments to the NEB supporting the settlement
and forthcoming Application. Individual discussions were also held with shippers and
stakeholders who did not attend the shipper meetings. Copies of the agreement in
principle were distributed to all shippers and stakeholders.

Foothills and CAPP have now entered into a settlement agreement (the “ Settlement”)
dated the 13th day of January, 2003 which implements the agreement in principle. A
copy of the Settlement is attached to this Application as Appendix A. The terms of the
Settlement are outlined below. Based on meetings and discussions held to date, Foothills
does not believe that any of its shippers or stakeholders oppose the Settlement.

Foothillsis serving copies of this Application and the Settlement on Foothills' TG-6-81
Interested Parties list, its existing firm and interruptible shippers and SEPAC (see
Appendix B hereto).

The Settlement

17.

The terms of the Settlement reflect gives and takes of negotiations between Foothills and
CAPP respecting the Special Charge and certain components of Foothills' general and
administration expenses and represent a balancing of interests between the parties. The
Settlement requires that the Board approve the Settlement in its entirety, failing which the
Settlement terminates. If the Settlement terminates in this manner, then the Settlement
will not prejudice the position of Foothills or CAPP in any regulatory proceeding

following such termination.

The Special Charge
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The Settlement provides that during the period November 1, 2002 to December 31, 2015
(the “ Special Charge Term”), Foothills will collect two thirds of the outstanding principal
balance of the Phase Il Preliminary Expenditures at November 1, 2002. The outstanding
principal balance of the Phase Il Preliminary Expenditures at November 1, 2002,
excluding any pre-tax return, was $47,826,000 and the two thirds of this amount to be
collected, as aforesaid, equaled $31,884,000 (the “ Collectible Amount™). Subject to
paragraph 19 below, the Collectible Amount shall continue to be amortized without any
“return on” component under Foothills Gas Transportation Tariff — Phasel, in each
billing month equally over the number of months remaining in the Specia Charge Term
and allocated to each Zone on a pro-rata basis pursuant to the method currently being
used, until fully collected by December 31, 2015. At that time, the Phase Il Preliminary
Expenditures shall be deemed to have been fully recovered by Foothills.

Notwithstanding paragraph 18 above, until the end of the month in which the Board
approves the Settlement, Foothills will continue to collect the Special Charge in its Zone
Cost of Service for each Zone as presently authorized pursuant to Interim Toll Order
TGI-1-2002. The outstanding balance of the Collectible Amount on the first day of the
month next following the month in which the Board approves the Settlement, shall be
$31,884,000 less the total amount of the Special Charge included in Foothills Zone Cost
of Service as presently authorized pursuant to Interim Toll Order TGI-1-2002 between
November 1, 2002 and the end of the month in which the NEB approves the Settlement.
The Collectible Amount (as adjusted pursuant to this paragraph) shall thereafter be
amortized without any “return on” component, under Foothills Gas Transportation Tariff
— Phase 1, in each billing month, equally over the number of months remaining in the
Specia Charge Term and alocated to each Zone on a pro-rata basis, pursuant to the
method currently being used, until fully collected by December 31, 2015.

The Settlement also provides that, upon approval by the Board, any requirement of
Foothillsto refund or pay to Alberta producers or any other Person (as that termis
defined in the attached Settlement), all or a portion of the Special Charge, any interest or

rate of return relating thereto or any amount in lieu thereof, as contained in Order TG-4-



82, whether collected by Foothills in the past or to be collected in the future, shall be
terminated.

Foothills General and Administrative Expenses

21. Between January 1, 2003 and December 31, 2015 (the “G& A Settlement Term™),
Foothills will implement an incentive plan in respect of its general and administrative
expenses (“G&A Incentive Plan”). The components of Foothills general and

administrative expenses included in the G& A Incentive Plan are as follows:

a Foothills' Field Operations Expenses (as that term is used in Foothills Operating
and Maintenance Expense budget, (filed annually with the NEB pursuant to Order
TG-6-81) (the “Operating and Maintenance Expenses Budget”) and as included in
asub-account of NEB Account No. 685 — Systems Operations and Engineering;

b. Foothills Head Office Costs (as that term is used in Foothills Operating and
Maintenance Expense Budget and as included in sub-accounts of NEB Account
Nos. 721 — Administrative Expense, 722 — Specia Services, 725 — Employee
Benefits and 729 — Administrative ad General Expense Transferred) excluding
pension obligation costs;

C. Regulatory Proceeding Costs (as that term is used in Foothills Operating and
Maintenance Expense Budget and as included in sub-accounts of NEB Account
Nos. 721, 722, 725 and 729); and

d. Trarsition Costs? (including severance costs but excluding any associated pension
obligation costs) as recorded in a sub-account of NEB Account No.160 -
Prepayments and as amortized to a sub-account of NEB Account No. 721 in

accordance with section 3.4 of the Settlement;

al hereafter referred to as the “Incentive G& A Expenses’

2 The Settlement Agreement contemplates that Foothills intends to restructure its business model in an effort to
reduce the Incentive G& A Expenses. “Transition Costs” as used in this Application means costs incurred by
Foothillsin thisregard.

3 These component are collectively referred to as “General and Administrative Expenses’ under the Settlement
attached.
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During the G& A Settlement Term, to the extent any Incentive G& A Expenses are
outsourced by Foothills, then such outsourced expenses shall be charged to NEB Account
No. 721, which, for clarity, will be included in the amount of the Incentive G& A

Expenses.

The Settlement provides that in calculating its annual Cost of Service for each year
commencing January 1, 2003 to and including the calendar year ending December 31,
2015, the amount of Incentive G& A Expenses to be included in Foothills Operating and
Maintenance Budget is to be fixed (the “Agreed Amount”). In 2003, the Agreed Amount
shall be $12.6 million multiplied by 1.03 (i.e. $12,978,000). Subject to paragraphs 28
and 29 herein, for each year theresfter, to and including 2015, the Agreed Amount will be
equal to 1.03 multiplied by the Agreed Amount for the immediately preceding year.

Under the Settlement, for calendar years 2003 to 2015 inclusive, Foothills and its
shippers agree to share any amount by which the actual amount of the Incentive G& A
Expenses in any year is less than the Agreed Amount for such year (“Incentive Saving”).
Foothills agrees to credit to the account of its shippers a portion of any Incentive Saving

for each year as follows:

a for the years 2003 and 2004, Foothills shall credit to the account of the shippers
10% of the Incentive Saving for each such year;

b. for the years 2005 and 2006, Foothills shall credit to the account of the shippers
20% of the Incentive Saving for each such year;

C. for the years 2007 and 2008, Foothills shall credit to the account of the shippers
30% of the Incentive Saving for each such year;

d. for the years 2009 and 2010, Foothills shall credit to the account of the shippers
40% of the Ircentive Saving for each such year;

e. for the years 2011 inclusive to 2015, Foothills shall credit to the account of the
shippers 50% of the Incentive Saving for each such year.
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Foothills shall credit any Incentive Saving amounts described in this paragraph to the

account of the shippers in the same year as any Incentive Saving occurs.

Foothills shall be entitled to retain for its own account the remaining portion of the
Incentive Saving not required to be credited to the account of the shippers as set forth in
paragraph 23 herein; provided that the aggregate Incentive Saving which Foothills retains

for its own account during the G& A Settlement Term does not exceed $45 million.

If the actual amount of the Incentive G& A Expenses for any year is greater than the
Agreed Amount for such year, the difference between the two sums shall be to the

account of Foothills.

During the G& A Settlement Term, the mechanism for returning any Incentive Saving
credit to the shippers shall be pursuant to that mechanism described in Section 5.7 of
Foothills General Terms and Conditions within Foothills Gas Transportation Tariff —
Phase |. Commencing with the September, 2003 billing estimate delivered to shippers
for the balance of the G& A Settlement Term, such billing estimates shall reflect Foothills
reasonable estimate of shippers share of any Incentive Saving for the relevant “Billing
Period” (asthat term is defined in the aforementioned Section 5.7).

During the G& A Settlement Term, any Transition Costs incurred by Foothills to
restructure its business model shall be amortized without any “return on” component to
the Cost of Service over the number of months remaining from the date such costs are
incurred to December 31, 2015.

The G&A Incentive Plan expires on the earlier of December 31, 2015 or December 31 of
the year that the cumulative Incentive Saving which Foothills retains for its own account,
totals $45 million (the “G& A Incentive Plan Expiry Date). The Agreed Amount for the
following year shall then be the lesser of the actual amount of the Incentive G& A
Expenses for the immediately preceding year and the average of the actual amount of the
Incentive G& A Expenses for the three preceding years.
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From and after the G& A Incentive Plan Expiry Date, the actua general and
administrative expenses for such year shal be included in Foothills Cost of Service
without regard to any restrictions or incentives in accordance with Foothills' existing
Cost of Service methodology approved by Board Orders TG-1-79, TG-6-81, and TG-4-
82.

Other than as described in paragraphs 19 to 29 herein, al costs, expenses and
expenditures of Foothills, including, but not limited to, all existing operations and

mai ntenance expenses, such as field operations expense — TransCanada PipeLines
Limited; field operations expense — BP Canada; successor field operations expense to BP
Canada and/or TransCanada PipeLines Limited (if any); electric power; maintenance and
integrity program, land payments, corporate insurance, government agency cost recovery,
regulatory hearings for Phase | facility additions, pension obligations, costs related to
Phase | capital additions and any costs resulting from material changes in law, shall
continue to be calculated on a flow through basis (100% to the account of shippers),

pursuant to Foothills Gas Transportation Tariff Phase I.

Tariff Changes Required

31

In order to implement the Settlement, certain changes to Foothills Gas Transportation
Tariff Phase | need to be made. Appendix C hereto, entitled “Required Tariff Changes”
describe the existing tariff pages with proposed modifications necessary to implement the
Settlement.

Guiddinesfor Negotiated Settlements of Traffic, Tollsand Tariffs

32.

In Foothills submission, the tolls, methodology for fixing tolls and proposed tariff
changes needed to give effect to the Settlement, are all just and reasonable, in the public
interest and satisfy the Boards' June 12, 2002 Guidelines for Negotiated Settlement of

Traffic, Tolls and Tariffs for the following reasons:
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The Settlement was negotiated at arms length after extensive discussions between
Foothills and broad industry representation including its shippers and other
stakeholders;

Based on meetings and discussions held to date, Foothills does not believe that
any of its shippers or stakeholders oppose the Settlement or this Application;

The Settlement reflects an equitable “overall” agreement respecting the Specia
Charge and Foothills general and administration expenses as contemplated by the
Boards June 12, 2002 |etter and guidelines.

As aresult of the Settlement, the Special Charge component of Foothills tolls will
be significantly reduced for calendar years 2003 to 2015 inclusive (please see
Appendix D for these calculations). Any Incentive Saving in the period 2003 to
2015 will further reduce Foothills Firm Service toll for any year below what the
toll would otherwise have been, al other things being equal;

Adequate information has been provided to the Board in the Settlement and in this
Application to enable the Board to understand the basis for the Settlement, assess
its reasonableness and determine that the resulting tolls and toll methodology are
just and reasonable.

A summary of the process by which the Settlement was obtained and an
explanation of the support for the Settlement has been provided in this

Application.



